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Before the o =D
FEDERAL COMMUNICATIONS COMMISSION /Af 9
Washington, D.C. 20554 Ty, 1995
In re Applications of * MM DOCKET NO. 9§ 135

THE PETROLEUM V. NASRBY ;
CORPORATION ' File No. BRH-890601VB

For Renewal of License

of Station WSWR(FM), : NOCKET FILE COPY ORIGINA

Shelby, Ohio

THE PETROLEUM V. NASBY

CORPORATION File Nos. BTCH-921019HX
and BTCH-921019HY

For Transfer of Control

of Station WSWR(FM),

Shelby, Ohio

To: The Review Board

MASS MEDIA BUREAU’S OPPOSITION TO
PETITION FOR RECONSIDERATION AND/OR CLARIFICATION

1. On July 5, 1995, The Petroleum V. Nasby Corporation
("Nasgby") filed a Petition for Reconsideration and/or
Clarification of the Review Board’s Decision, FCC 95R-11
(released June 5, 1995) ("Decigion": in the above captioned

proceeding. The Mass Media Bureau opposes the petition.

2. In its Decision, the Review Roard affirmed the Initial

Decisgion of Administrative Law Judge Edward Luton, 9 FCC Rcd 6072

(ALJ 1994) ("I.D."), and granted the application for renewal of
license of Station WSWR(FM) and the application for transfer of
control of Station WSWR(FM). However, the Review Board
conditioned the grant of the renewal application on the specific
requirement that Thomas L. Root’'s rmmediate family completely
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divest itself of all Nasby stock, and Joanne Root, Thomas’

mother, resign from her corporate positions in Nasby.

3. Reconsideration is appropriate only where the petitioner
shows either a material error or omission in the Decision or
raises additional facts not known cor not existing until after the
petitioner’s last opportunity to present such matters.
Reconsideration is not granted for the purpose of debating
matters on which the Board has already deliberated and spoken.

See WWIZ, Inc., 37 FCC 685, 686 (1964), aff’'d sub nom. Lorain

Journal Co. v. FCC, 351 F.2d 824 (D.7. Cir. 1965), cert. denied,

383 U.S. 967 (1966) (WWIZ); 47 C.F.R. §1.106(c). Applying the
foregoing, the Bureau submits that Nasby has failed to

demonstrate that reconsideration is warranted.

4, In its Petition for Reconsideration, Nasby asks the Board to
reconsider and/or clarify certain aspects of its Decision.

First, Nasby argues that the Review Board’'s divestiture order
places undue hardship on Nasby and the affected parties. Nasby
contends that the divestiture is tantamount to a forced "fire"
sale of the station under conditions which are not in the
station’s best interest. In lieu of the Board’s condition Nasby
offers to establish a new irrevocable trust to hold title to the
shares of stock currently held by Kathy G. Root individually, and
in trust for her children. It claims that such a trust would

accomplish the Board’'s goal of removing any potential presence of



Thomas L. Root from the corporatior.. Nasby also asks the Board
to clarify whether the Decision allows the transfer of Nasby
stock to the law firm of Ginsburg, Feldman & Bress, Chartered, in
satisfaction of a stock pledge agreement relating to legal fees
incurred by the law firm on behalf of Thomas L. Root. Finally,
Nasby cbjects to the Board’s order calling for Joanne L. Root’s
resignation from her corporate positions, calling it grossly

unfair. It asksg the Board to reconsider its resignation order.

5. Nasby fails to satisfy the criteria required for
reconsideration. Simply stated, Nasby fails to point out any
material errors or omissions of fact which resulted in the
Board’s so-called incorrect conclusions. Regardless, the Bureau
believes Nasby’s renewal applicaticn should have been denied, as
stated in our Application for Review, a copy of which is

attached.



6. Accordingly, for the reasons

stated above, the Mass Media

Bureau respectfully requests that Nasby’s Petition for

Reconsideration be denied.

Federal Communications Commission
2025 M Street N.W., Suite 8210

Washington, D.C. 20554
(202) 418-1430

July 19, 1995

Respectfully submitted,
Roy J. Stewart

%hief, Mass M?fla Fureau
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Nonman Goldsteln

Chief, Complaints and
Intestigations Branch
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James W. Shook
Attorney
Mass Media Bureau



CERTIFICATE OF SERVICE

Natalie Moses, a secretary in the Complaints and
Investigations Branch, Mass Media Bureau, certifies that she has,
on this 19th day of July, 1995, sent by regular United States
mail copies of the foregoing "Mass Media Bureau’s Opposition to

Petition for Reconsideration and/or Clarification" to:

Ann C. Farhat, Esq.
Bechtel & Cole

1901 L, Street, N.W.
Suite 250

Washington, D.C. 20036
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FEDERAL COMMUNICATIONS COMMISSICON

Wasningoon 0T 2505354
in r2 Apglicanions of MM DCCKET NO. 93-235
TYHE PETROLEUM V. NASZRY
CORPCRATION T1l=2 No BRHE-535050173
For Rarmewal oI LlIi=2rse
oI Stacion WIW= TN
Srne.2 Criz
THE 2ETROLEUM V. NASBY
CORPORATION Tile Nos. RTCH-92LC19HX
and BTCH-921013%HY
ror Tran _oroyol
cf Stati j
S'.";e.lb\/,
T The Commiss.on
MASS MEDIA BUREAU’S
APPLICATION FOR REVIEW
Preliminary Statement
1. The Mass Media 3uresau pursuantc to Section 1.115 of the

Commission’s Rul=s, hereb;y Commoission review of the
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Review Board's Decision, The Petroleum V. Nasbv Corporation, FCC

95R-11 (1995} (nereinafter "'Decisicn™: The Decision granted the
application c¢f The Petroleum % Nasky Corporation (ﬂNasby”) for
renewal of license of Staticn WSWE FM)} and the applications of
Nasby for transisr of contro. cf the station. The Decision

conditioned the grants upon the sa.=2 -f ownership interests in
Nasby held by zZhe wifz, children and carents of convicted felon,
Thomas L. Root and the resigna-tion oI Jcanne Root, Thomas L.

Root’'s mother, £rom ner corpcratsa sositlons in Nasby.: The

N

* The Decision also imposed & $4,.000 forfeiture on Nasby
for respeated violatlons of Section 213(d) of the Communications
Act and Section 73 3340 of the Commission’s Rules for
unauthorized transizsrs of concr>.. The Bureau does not seek
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ard That he Decision shculld navs deriad tne Nasby renawal
accl.caclon S22 s3accicn L L3z T {1y of the Commission’s
2ul=2s

Question Presgented

Wnetner Cne Decilsion

chac Nascy s guallf:

CommLisSsion Llc2nses 3

convicITions oI Naszoo

Rooct

Discussion
2 The materia. facts zarz nct .n dispu:te During the

licenss term under review, Thomas .. Foot {"Root"), either

individually or as custodian for beos minor children, generally
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held some 34 .5 Nasby's outstanding stock.® Also, during the

license term, Roct was Nasby's gen=ara. ccunsel and communications

counsel, secretary, and cne o
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Root

rasigned from these corporate rzles in March and April 1990,

supsequenz to the and of the license Z2rm. During his cenure as
an officer and director of Nasby Roon attended, participated in
and voted at corporate and shareholder meetings. He also

assisted Nasby with the filing of ownership information and

review of this asvect 0I the Decis-.on

° For a brief period (Mav 3%-31, 1983), Root held

individually or as zZustodian 54 .%% oI Nasby’'s stock. Over the
course of the next four weeks, ne transferred 10% of his share
to the corporation as treasury shares and transferred all of his
remaining holdings oI stock =0 his wife, minor children and
parents. Decision, a3t para. =3

o
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3 on DoITo2Y 23, 1337 ~CCT C.eaca2d nc conces- -0 Nor-th
Zarzlinz f=2.00/ SharTes iovolunT 1nter oalia, fraud Lo the sala
oI LnryasgLsTeras 32CuC7lTiss oo Janiary 17, U332, he was Found
TUL LT AIT=2C BNTRTLNT & SuULlT T .o=23 3D faderzl falons cnarges
including TS IoTTLNT oI Dun Ll r2Iscis and wira fravd On June
23, 123Z, he p.osansd 0D connast o Tlorida Zslony charges, which
incluadad securizies Iraud Tn2 I=2dera. convictilons scemmed from
Tisconducn whnlon TCourrad JurLry o2 Iourse of Commission
licensing proc=edings, none oI w#1.°n 1avelved Nasby. Decision,
at paras. 5 and » The state T Lons stammed f£rom Root’ s
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Abuses of Commission Srocesses v 3roadcast Applicancs, 4 FCC Red

i

5342 (1983) . As tne= Decision corr=2ctly Iound at para. 17, Root’'s

misconducs was wi. .t
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ro arrent and serious. Morecver,

1t was directly relatad to the Tommission’s licensing activities.
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4. When the Nasby renewal app.icatiorn was filed, Root was
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gest snar=holder, as well as an officer,
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proceeding, Rcoot's

immediate familv, Tcst of whose 1nt2re2sts can pe traced directly

i
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to stock transfsrs made ny Roon  have sontlnued ©o ownl lncersests

T

in Nasby. In addition, ane oI MNaskbv's dir

D

czors and officers is

(

Root’'s mother, whc zame to her roles upon the resignation of her

son from those Dosts Thus, for al. i1ntents, Root was and still

et



15 arn Lnnerent cart s MNasow 4 G327 S2243 renswa. wlLLnl Rool
235 a signifiicant cart of LT3 Liant -

g In LT3 Z2o.1cv Pecarcita Tharactar Sualificatiosns o
3. cz3sc Ligcsnsino Lol TCC ozZo LUTH L2358 r2Con. granted in Tart
“eni=2g i1n DarsD, L FIT 2o 4l R ATV22 . T1smissed suD nom
Mac-ional Ass’ o o7 zZefter Z/z3snoing -ZC, No. 85-117% (DC Tir.
Jume 1L, 1237 'Zrharacter Zo_ 1oy STtavtament' “He Commissior
mads clear that “CC-vrs.ated Triminzl 2CCTivicy by an appllcantc IZor
renewal 1s an lmoornant factoo c o onsidersd in de-erminin
wneIney Lnhne apb..Canit’s charactay 2nn.tles 1o to be enrrusced
WiTn a lLlicense Inozarrylang oun bht: policy equitably with

ragard CO both corporate and ner.-coroorate apolicants, the
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LLs latent.om That only "-he minimum
necessary regard (se]l given to “he lagal form in which they do

business." Character Policy Statement, 102 FCC 24 at 1217.

Thus, the Commlssion determined trat "wrongdolng by corporate

managers who are alss controlling stockholders will be treaced as

A
Chough the indiv:duals 1nvolved wers sole proorietors or

~
partners." 10z FCT 2d at 1218. "The Commission is [also]

T

concerned with persons whose ownershliz interests are cognizable

[

under tne multlple ownershio rules oy who are in a position to
potentially influsncs Or conirc. [ne 2peration of the station. !

Decision, at para 15, citing Croaractesr Policy Statement, 102 FCC

2d ac 1205-06.
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§. Plainly, as the Decision recognized at para. 17, if
Naspy was an indivicdual apolicant owned and controllad
exclusively ov Root, Root's criminal activities would regquire the
denial of cthe acplication. In this regard, the nature of Root’s

convictions compels the conclusion that an apolicant

sicnifizantly 1nilusnced oy RoOL can not be trusted or reliad
upon tc follow the Commission’s rules. Similarly, 1f Root 1is,
eizher directly or through his familv, "in a position tc

potentially influence or control cthe operation of the station'

(Decision, at para. 16, citing Character Policv Statement, 102
FCC 2d at 1205-06), the Commission must deny Nasby’'s renewal
application. The Commission can not find trustworthy or reliable

an applicant that has Root, or family members who hold their
stock through his maneu&ering, as officers, directors and
stockholders. Thus, lack of knowledge- or involvement on the part
of Nasby’s other principals dces not shield Nasby from the proper
inferences to be drawn hers, namely, that Root’s criminal
convictions cast grave doubt on Nasby’'s propensity both to tell

. . »
the truth and to comply with the Commission’s rules.

7. In an attempt to reach an equitable resoclution, the
Decision essentially ignores the applicable law. In West Jersey
Broadcasting Co., 90 FCC 2d 363 (Rev. Bd. 1982) ("West Jersev"),

the Review Board recognized that the Commission does not
"atomize [] a licensee into its molecular elements for a

gratuitous adjudication on the discrete gqualifications of



individual shar=holder(s].* wWest Jersev, 90 TCC 24 a- 13171. See

also, Mazr Broadcasting Companv, Inc., 2 FCC Rcd 6395, 6597-98
(Rev. 3d. 1987); California Broadcasting Corp.., 2 FCC Red 4175
(R2v. 3d. 1387). Thern, contirary Lo the rationals of West Jersev,
tne Cecision, in para. 23, poroceeds Zo atomize Nasby, bv

1

Nasby had no knowladge or

th

cbserving that th2 other principals o

S criminal activitiss and that Root was not

1

the station.
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The Decision thus attsmpts o differsntiate between guilty and
innocent principals, and then proposes Lo restructure Nasby by
removing the guilty. The Commission would not ordinarily allow
such restructuring by a licensee and should not allow the Review
Board to do so here.’ To approve the Review Board’'s approach in
this case would undermine the Commission’s authority. Moreover,
Nasby never sought such a restructuring. It has advocated from‘
the outset that it is currently qualified for renewal of license,
notwithstcanding Root’'s family's continued involvement. Inasmuch
as Nasby still includes and previously included Roct in

influentcial roles, the Commission must conclude théf Nasby can

not be relied upon or trusted. West Jersey can not be

distinguished on the grounds that the misbehavior in that case
was undertaken on behalf of the licensee, because the core
decision was that the wrongdoing raised fatal doubts as to the

corporation’s reliability and trustworthiness. The nature and

3 Indeed, by not allowing restructuring, the Commission
recognized that innocent shareholders can lose their investments.
See Character Policvy Statement, 102 FCC 24 at 1218 n. 93.

6



gravity of Roct's wrongdoing ancd nis rola in Nasby also raise

fara. doubts as to Nasby's reliability and trustworthiness.

8 Tinally, the Decision 1s interrnally inconsistent At
vara. 21, the Decision concludes tnat Root’'s criminal behavior
decas not fatally infsct Nasby tecause other principals were
unawars of Root’'s wrongdoing and R00t did not exercise day-to-day

conzrol of the station. Neverthelass, at para. 24, the Decision

condicions grant of WNasby’'s renewal application on the Root

v's sale of Nasby stock to unrslated third parties and the

"
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resignation of Root’'s mother from her corporate posts. The
Decision posits that "only a complete divestiture to unrelated
third parties of the Root family hceldings involved in the
unauthorized transfers of control can provide the Commission with

adequate assurance that the Commission will not again be

subjected to public scrutiny to determine the potential impact of

Mr. Root's presence." Decision, at para. 24. The Decision can

not have it both ways. Either Root’s actions did not fatally

infect Nasby, or they did. Either Nasby is entitled to

unconditional approval of its application, or its application
must be denied. The Bureau submits that Root, through his

criminal acts, has cast grave doubt on Nasby’'s propensity towards
truthfulness and reliability. The appropriate response 1s tO
recognize that Root’'s actions and involvement have forfeited
Nasby'’'s right to continue as a licensee. Nasby'’s application

must therefore be denied.



. For the reasons set forth 1in the foregoing, the Bureau
urges the Commission to grant review of the Review Board’s
Decision 1n the above-captioned proceeding and deny Nasby's

renewal application for Station WSWRI(FM) .

Respectfully submitted,

Roy J. Stewart

Chier/, Mass Media ,Bureau
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Norman Goldstein
Chief, Complaints and
Investigations Branch
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James W. Shook
Attorney
Mass Media Bureau

Federal Communications Commission
2025 M Street N.W., Suite 8210
Washington, D.C. 20554

(202) 418-1430

July 5, 1995



CERTIFICATE QF SERVICE

Michelle C. Mebane, a secretary in the Complaints and
Invastlgations Branch, Mass Mecdia Bureau, certifies that she has
on this Sth day of July, 1995, sent by regular Unitasd States mail
copiss of the foregoing "Mass Media Bureau’s Application for
Review" [0:

Ann C. Farhat, Esg.
Bechtel & Ccole
1901 L Street, N.W.

Suite 250
Washington, D.C. 20036

_—

Michelle C. Mebane



